
 
 

 
 

 
   

  

   
       

 
 

    

           
          

         

        

        
 

 
 

              
                 

                    
                   

                 
                
             

 
                 

              
               

             
                

   
 

                  
               

               
                

             
 

     
 

                  
                 

                   
                  

DEPARTMENT OF TRANSPORTATION 
Stephen C. Brich, 1401 East Broad Street Richmond, Virginia 23219 
P.E. Commissioner 

MEMORANDUM 

Date: January 23, 2023 

To: Virginia Design and Construction Communities; VDOT Location & Design, Construction, 
Maintenance, and Local Assistance Divisions, District Project Development Engineers, District 
Construction Engineers, District Maintenance Engineers, and District Environmental Managers 

From: Chris Swanson, P.E. – Environmental Division Director 

Subject: Uplisting of the Northern Long-Eared Bat (NLEB) 

The Final Rule reclassifying (or “uplisting”) the NLEB from “threatened” to “endangered” under the 
Endangered Species Act (ESA) was published on November 30, 2022 and is expected to become effective on 
January 30, 2023. Once in effect, the 4(d) rule will no longer be applicable, which means that VDOT cannot 
rely upon the 4(d) rule for coordinating tree removal relative to the NLEB. So, in order to demonstrate 
compliance with Section 7 of the ESA, projects that previously used the 4(d) rule to complete ESA 
consultation will need to either: 1) affirm the prior concurrence received or 2) reinitiate consultation. 
Importantly, there is no grandfathering of projects previously covered by the 4d rule. 

The purpose of this memorandum is to provide clarity on changes related to NLEB reclassification and to 
offer pathways forward for tree removal efforts without interruption, beyond January 30, 2023. The 
remaining contents of this memo are highly nuanced and should be discussed/coordinated with the project 
team’s endangered species technical lead responsible for ESA consultation. Relying on and communicating 
with your ESA team will be increasingly important as the pending USFWS guidance and streamlining tools 
become available. 

This memo replaces the previous memo on the subject data August 26, 2022. Nothing in this memo is 
intended to replace or contradict the federal regulations rather it is intended to summarize our 
understanding of the information that USFWS and FHWA have provided to date. Furthermore, this memo 
does not replace or amend existing Special Provisions. Should Special Provisions need to be updated based 
on USFWS forthcoming information, additional information will be shared with the industry. 

Northern long-eared bat Listing Status 

The Final Rule was published on November 30, 2022, and is expected to become effective on January 30, 
2023. Once the NLEB reclassification Final Rule goes into effect, the uplisting to endangered will make the 
4(d) rule for the NLEB no longer applicable. Tree removal and the adverse impacts caused to NLEB will no 
longer be covered under the 4d Rule, meaning these projects that previously used the 4(d) rule to complete 
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ESA consultation for NLEB will need to reinitiate consultation or affirm prior concurrence was received to 
demonstrate compliance with Section 7 of the ESA. There is no grandfathering in of projects that previously 
were covered under the 4d rule. Per USFWS, before the rule goes into effect, the agency will have published 
additional guidance, tools, and updated its online database: Information and Planning for Consultation 
(IPaC) which can be accessed at: https://ipac.ecosphere.fws.gov/. 

Path Forward for Construction Projects with Tree Removal 

The following section is intended for practitioners reviewing federal transportation projects. Project 
managers should be working with the project endangered species technical leads on this review. For 
projects with tree removal that have been certified for advertisement or will be under construction by the 
uplisting effective date, the need to reinitiate depends on when tree removal will be completed. If trees will 
be removed by the effective date, Section 7 is complete, and no further action is needed for tree removal. If 
trees will not be removed by the effective date of the uplisting, Section 7 coordination is incomplete, and 
you will need to reinitiate Section 7 consultation to remain in compliance with federal regulations. 
Reinitiation does not mean tree clearing has to stop on January 30, 2023, provided the project follows the 
necessary steps specified in this memorandum. 

The responsible entity for completing reinitiation, should it be necessary, are assumed to be as follows. 
Type of Project Responsible Project Manager 

Design-Bid-Build (DBB) VDOT 
Design-Build (DB) Design-Build Contractor 

Public-Private Partnership (P3) P3 Private Partner 
Note: This represents a continuation in existing roles and responsibilities for these project types. 

The Project manager’s technical lead will need to use the new USFWS reinitiation tools once they are 
available, even if tree removal will be concluded before March 31, 2023, the end of the inactive bat season. 
Projects in which tree removal will continue or begin between January 30 and March 31, 2023, will need to 
reinitiate Section 7 consultation using the new USFWS streamlining tools, even if the project is following the 
time of year restriction (April 1 – Nov 14) in 2023. These projects will need to follow an administrative 
process to update and document compliance with ESA Section 7, described below. 

For ongoing transportation projects with tree removal past the NLEB uplisting effective date, project 
managers and technical leads will need to follow the following process: 

1) Affirm whether the project has previous concurrence for NLEB as either a No Effect or Not Likely to 
Adversely Affect determination using the 2018 FHWA/FTA/FRA’s Rangewide Programmatic Biological 
Opinion (Rangewide PBO). The technical lead may also try using the Rangewide PBO now to get 
concurrence prior to the effective date. Project managers can still access the Rangewide PBO through 
IPaC to obtain a project’s No Effect or Not Likely Adversely Affect concurrence for NLEB. For projects 
that received a concurrence letter from the PBO for NLEB, these determinations remain valid and no 
action is needed, due to tree removal. 

2) Projects that relied on the 4(d) rule and are not able to obtain No Effect or Not Likely to Adversely 
Affect concurrence by the effective date will need to reinitiate Section 7 using the new tools from 
USFWS and FHWA once they are available. VDOT understands these tools will include a new NLEB 
determination key in IPaC to obtain No Effect and Not Likely to Adversely Affect concurrence. The 
USFWS is also developing a template Biological Assessment (BA) and Biological Opinion (BO) to cover 
projects that previously used the 4(d) rule PBO. The USFWS and FHWA will announce when the 
template BA/BO and other streamlining tools are available, and streamlining tools will be posted 
here: https://www.fws.gov/species/northern-long-eared-bat-myotis-septentrionalis. 
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Project managers must understand this guidance only addresses tree removal since this is the part of the 
NLEB uplisting that can significantly impact project schedules. Project managers should be aware the 
November 30, 2022, NLEB Final Rule now covers other project activities that may cause take of NLEB 
besides tree removal, which until now were always exempt under 4d. VDOT projects that include work on 
bridges, other structures, roadside maintenance within the existing ROW, percussive noise, vibration or 
lighting impacts may require Section 7 reinitiation due to those activities with additional avoidance and 
minimization. After the streamlining tools become available, updates to VDOT’s Environmental 
Certification/Commitments Checklist (EQ-103), Document Reevaluation for Right of Way Authorization 
(EQ-201), and Document Reevaluation for PS&E Authorization (EQ-200) forms may be necessary to reflect 
this updated Section 7 review and compliance process was done. 

We understand January 30, 2023, to be the effective date for the uplisting of the NLEB to endangered as of 
the date of this memorandum; however, USFWS may consider postponing the effective date given the 
absence of clear guidance and tools. If new information from USFWS or FHWA is released that replaces the 
information contained in this memo, additional communication will be shared statewide. Project Managers 
and project team subject matter experts are encouraged to routinely check the USFWS website for the 
latest updates. 
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